
 

 

PREFACE 
 

Most disputes in construction law raise questions such as whether there is a contract and if so 
what are its terms and the meaning of those terms.  The questions apply to contracts for works 
as well as services.  The topics have become more important than ever with the development 
of adjudication as the dominant method of dispute resolution, since the jurisdiction of the 
adjudicator in most cases requires the existence of a contract.   

This book started as a compilation of previous articles, lectures and legal submissions 
prepared during my involvement in construction disputes.  As the compilation became more 
structured it provided a framework for examination of specific construction law topics taking 
into account the continuous publication of decided cases.   

Early chapters were published as an e-book on www.atkinson-law.com.  The response by 
frequent readers was very favourable and suggested that the approach adopted was helpful to 
the construction industry.  Hence this book which updates and supersedes the e-book no 
longer available and includes additional topics. 

In various parts of this book I have identified construction practice and the relevant practical 
problems that arise.  To a large extent this is based on my own experience over 40 years as an 
engineer and subsequently as a lawyer as well as decided cases in construction.  I have 
identified the essential legal principles in order to provide practical answers to questions of 
contract formation, terms and interpretation.   

The approach in this book is to identify information which I would require in order to apply 
the principles to practical problems, so that extensive reference is made to decided cases. 

Daniel Atkinson July 2012 
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 intention 1.38, 1.46.3 
 interpretation 1.160.1 
 misrepresentation 1.93 
 offer  1.16, 1.17, 1.19, 1.20, 1.23, 1.63, 

1.64, 1.158.2 
 tender contract 1.64 
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Consideration 
 terms 1.160.5 
 generally Section 1.2.5, 1.22, 1.141.2, 
  1.141.3, 1.149.3, 2.23, 2.28 
  4.13.1, 4.23.2, 5.60 

Construction Contracts 
 see Adjudication 
 see Construction Practice 
 see Deeds 

Construction Practice 
 bonds   2.18 
 contractual rights   2.37 
 drafting   6.1-6.2, 
 economic duress   1.107 
 formation of contract   Section 1.1 
 formality   Section 2.1 
 incorporation by reference   Section 3.1 
 incomplete express agreement  Section 4.1 
 implied terms   Section 5.1 
 negotiation   6.5 
 procurement   6.3-6.4 
 undue influence   1.124 

Context 
 contract 1.17.5, 1.25.9, 1.27 
 economic duress 1.114 
 incorporation 3.13, 3.16, 3.24 
 interpretation 3.10, 3.12, 5.7, 6.09, 
  6.10-6.14, 6.21.3, 6.22, 
  6.23-6.32, Section 6.5.3, 
  Section 6.5.4, 6.57.4, 6.58.4, 
  6.59.1, 6.64.3, 6.65.5, 6.66, 
  6.69, 6.70, 6.74, 6.84.3, 
  6.87.6, 6.113, 6.119 
 misrepresentation 1.97 

Contra Proferentem 
 generally Section 6.5.6, 6.64, 
  6.119.3 
Contracts 
 And see Adjudication 
 And see Formation of Contract 
 And see Implied Contracts 
 And see Deeds 
 freedom of contract 1.2, 5.163.2, 6.11, 
  6.12, 6.31, 6.96, 6.131.4 
Correction by Construction 
 generally Section 6.8 

Counter Offers 
 generally   1.26, 3.9, 3.20.3 
Course of Dealing 
 generally 1.21.2, 1.27, 1.160.2, 2.35.2, 
  3.17.1, 3.18, 3.19, 3.20.2, 
  4.17.5, 4.23, 4.27, 5.57.1, 

Course of Dealing (cont) 
  5.59.1, 5.61.4, 5.62.1, 5.77.3, 
  5.253, 5.261, 5.332.3, 5.332.5 

Custom and Usage 

 generally 3.18, 3.19, 4.14.7, 5.19.3, 

  5.37, 5.62.1, 5.77.3, Section 5.5, 

  5.252, 5.332, 6.14.3, 6.21.1, 

  6.25, 6.81, 6.83, 6.106, 6.110 
 
Deeds 
 construction practice 2.5-2.7, 2.18, 2.23, 
  2.27 
 estoppel   Section 6.13 
 formality   Section 2.4 
 interpretation   6.12.8, 6.53.2 

Definition Clauses 
 generally 6.32-6.35 

Deeming Clauses 
 generally Section 6.14, 6.108.3 

Defective Premises Act 1972 
 see Table of Legislation above 

Deletions 
 generally 5.84.4, 6.39 

Dictionaries 
 generally 3.16.1, 6.10, 6.20.4, 6.21.3, 
  6.24, 6.25, 6.28.2, 
  6.35,6.100.1,6.118.5 

Discrepancies 
 See Ambiguities 

Draft Agreements 
 generally 1.46.3, 3.16.2, 6.172.1, 6.172.2 
 
Economic Duress 
 admissible evidence  1.115.3 
 affirmation 1.112, 1.116 
 causation 1.111 
 conduct 1.114 
 construction practice 1.107 
 context 1.114 
 generally Section 1.5 
 rescission 1.84 
 voidable 1.8 

Ejusdem Generis 
 generally Section 6.5.3 

Endeavour Obligations 
 best 1.120, 4.12, 4.33, 5.273.5 
 reasonable 4.12, 4.15.2 

Entire Agreement Clauses 
 generally 1.143.3, 1.161, 5.88.2, 5.245, 
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Entire Agreement Clauses (cont) 
  5.309, 5.325.5, Sections 5.8, 
  6.93, 6.94.2, Section 6.15, 
  6.164  

Essential Terms 
 essential terms Section 4.3, 1.22, 1.35.2, 
  1.140.2, 1.142, 4.14.7 
 contract administrator   Section 4.3.5 
 estoppel   1.140.2, 1.142 
 generally  1.22, 1.35.2, Section 4.3, 4.14.7 
 identity of parties   Section 4.3.1 
 prices   Section 4.3.2 
 scope   Section 4.3.3 
 time   Section 4.3.4 

Estoppel 
 acquiescence 1.78.4, 1.124 
 contractual 1.89, Section 6.12, 6.101, 
  6.108.3 
 convention 1.78.4, Section 1.7, 6.14, 
  6.16, Section 6.10, 6.107.2, 
  6.155, 6.170.3 
 deed   2.30, Section 6.13 
 evidential 1.89, 1.160.1, Section 6.11 
 representation 1.89, Section 6.11, 6.101 

Exclusion Clauses 
 acknowledgment 1.89.1, 1.90.2 
 affirmation 6.111 
 ambiguity 6.113 
 burden of proof 5.67 
 interpretation 6.108, Section 6.16 
 indemnity Section 6.17 
 misrepresentation 1.89.1 
 non-reliance clauses Section 1.4.4 
 SGSA 1982 5.62-5.64 
 UCTA 1977 5.65-5.84 

Exemption Clauses  
 See Exclusion Clauses 

Expressio unius est exclusion alterius 
 generally Section 6.5.1 

Extrinsic Evidence 
 entire agreement clause  6.105 
 formation of contract 1.12, 1.15,  
  Section 1.9 
 custom 3.19, 3.20, 3.25, 5.19.5,  
 deeds 6.12.8 
 duress 1.115.3 
 formality 2.34, 2.35 
 identity of parties 1.70.1 
 interpretation Section 6.9 
 letter of intent 1.43.6 
 mutual misunderstanding 1.78 

Extrinsic Evidence (cont) 
 negotiations Section 6.9.1, Section 6.9.2 
 parol evidence rule Section 1.9.2 
 public document 6.22.3 
 rectification 6.151 
 signature 1.14 
 special meaning Section 6.9.4 
 subsequent conduct 1.160 
 undue influence 1.126, 1.127.2, 1.127.3 

Formation of Contract 
 acceptance   1.5, 1.18-1.27, 2.17, 
  2.33-2.34, 2.36.6 
 agreement   Section 1.2.1, 1.22, 1.23 
 agreement to agree   4.12-4.13, 4.15, 4.17.2 
 certainty of terms 1.4, 1.8, 1.25.5,  
  Section 1.2.3, 1.28, 
  1.35, 2.1.2, 4.23.8, 
  4.39.1, 4.39.2, 5.259 
 consideration Section 1.2.5, 1.22, 1.141.2, 
  1.141.3, 1.149.3, 2.23, 2.28 
  4.13.1, 4.23.2, 5.60 
 counter-offer   1.26, 3.9, 3.20.3 
 extrinsic evidence Section 1.9 
 generally   Section 1.2 
 intention  1.25, Section 1.2.4, 2.34 
 letter of intent   1.40-1.46, 4.12.14, 4.39.1, 
  5.102.1, 5.150 
 offer  1.16, 1.17, 1.19, 1.20, 1.23, 1.63, 
  1.64, 1.158.2 
 reasonable expectation 1.15,  
 subject to contract   1.43.5, 1.43.7, 1.46.3, 
  2.36, 3.16.3, 4.14.8, 
  4.15.3 
Formality 
 adjudication writing 5.138-5.157 
 arbitration 2.45, Section 2.7 
 collateral warranty Section 2.3 
 construction practice 1.2, Section 2.1 
 deeds Section 2.4 
 entitlement 1.45, Section 2.6, 4.31, 5.197, 
  5.289, 5.296.1, 6.38.3, 6.54, 
  6.68.3, 6.113.3, 6.114, 6.136.3 
 formation of contract 1.43.5, Section 2.5 
 guarantees and indemnities Section 2.2 
 waiver 1.21 

Fraudulent Misrepresentation 
 generally 1.82, 1.89.2, 1.90, 1.101, 1.102 
 
Generalia non specialibus derogrant 
 generally 6.36, Section 6.5.2, 6.64.5, 
  6.65.8 
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Headings 
 interpretation 6.31 

Housing Grants Construction and 
Regeneration Act 1966 

 see Table of Legislation above 
 
Illegality 
 effect on arbitration clause 1.88.2-1.88.3 
 generally Section 1.8 
Illegitimate Pressure 
 generally 1.112, 1.114, 1.119 

Implied Contracts 
 conduct 1.25 
 tender contract Section 1.2.7 

Implied Terms 
 addressee 5.9.3, 5.11.1, 5.234.1, 6.15, 
  6.21.3, 6.22, 6.25, 6.146 
 business efficacy 5.9.4, 5.10.2, 5.181.1, 
  5.235.1, 5.235.2, 
  5.235.7, 5.237.1, 
  5.250.2, 5.250.3, 
  5.273.8, 5.273.10, 
  5.292.4, 5.299.5, 
  5.311.7, 5.314.1 
 interpretation 5.16-5.19 
 market usage Section 5.5 
 Defective Premises Act 1972 Section 5.3.2 
 HGCRA 1996 Section 5.3.3 
 LPCDA 1998 Section 5.3.4 
 meaning Section 5.2.1 
 principles Section 5.2 
 reasonableness 5.7, 5.9, 5.10.1, 5.11.1, 
  5.11.3 
 reasonable expectation 5.9, 5.11.2, 
  5.232.2, 5.234.2 
 rule of law Section 5.6 
 SGSA 1982 Section 5.3.1 

Impossibility 
 contract mechanism 1.74 
 prevention 5.275.2, 5.276.2 
 restitutio integrum 1.91 
 risk 1.74 

Imprecise Meaning 
 drafting 6.1, 6.2, 6.143 
 nature of words 6.1, 6.6, 6.17 
 negotiation 6.5 
 procurement process 6.1, 6.3, 6.4 

Incomplete Agreements 
 essential terms Section 4.3 
 general principles Section 4.2 
 identification of terms Section 4.4 

Inconsistency 
 contract 1.25.2, 1.25.3 
 implied terms 4.11, 4.12, 4.17.7, 4.27, 
  4.39, 5.63, 5.67.3, 5.273.10, 
  5.325.1, 5.332.1, 5.332.5 
 incorporation 3.25.5 
 rescission 1.93 

Incorporated Terms 
 arbitration clause Section 3.8 
 jurisdiction clause Section 3.8 
 standard terms Section 3.4 
 third party terms Section 3.7 
 usual terms Section 3.5 

Indemnity Clauses 
 generally Section 6.17 

Innocent Misrepresentation 
 generally 1.86.4, 1.89, 1.92.1, 6.95 

Intention to Create Legal Relations 
 generally  1.25, Section 1.2.4, 2.34 

Interpretation 
 And see Canons of Construction 
 And see Rules of Interpretation 
 ambiguity 5.235.2, 5.290.2. 6.5, 6.20.4, 
  6.22, 6.23, 6.29.2, 6.29.6, 6.32, 
  6.39.2, 6.49, 6.51, 6.53, 6.54, 
  6.60, Section 6.7  
 antecedent agreement Section 6.9.6 
 business common sense 1.158.2, 2.38, 
  3.33.5, 5.10.2, 
  5.118.3, 5.164, 
  5.227.3, 6.12.13, 
  6.13.5, 6.20.5, 
  6.22, Section 6.6, 
  6.64 
 certainty 6.11, 6.12, 6.51.3, 6.53.3, 
  6.54.2, 6.94, 6.96, 6.100, 6.103, 
  6.113, 6.133, 6.166.3, 6.169 
 commercial purpose 6.10, 6.12.2, 6.13, 
  6.21.4, 6.22.4, 
  6.26.4, 6.27.2, 6.32, 
  6.57.4, 6.59, 6.67, 
  6.70, 6.77, 6.156.2 
 context 3.10, 3.12, 5.7, 6.09, 6.10-6.14, 
  6.21.3, 6.22, 6.23-6.32, 
  Section 6.5.3, Section 6.5.4, 
  6.57.4, 6.58.4, 6.59.1, 6.64.3, 
  6.65.5, 6.66, 6.69, 6.70, 6.74, 
  6.84.3, 6.87.6, 6.113, 6.119 
 contract as a whole Section 6.4.3 
 correction of mistakes Section 6.8 
 custom Section 3.5, Section 5.5, 
  Section 6.9.3 
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Interpretation (cont) 
 deeds 6.12.8, 6.53.2 
 deeming clauses Section 6.14, 6.108.3 
 errors and inconsistencies 6.27.2, 6.58.3, 
  6.68, 6.152 
 Hoffmann principles Section 6.3 
 meaning of words Section 6.4.1, 
  Section 6.4.2 
 mistakes Section 6.8 
 objectivity 6.12, 6.14, 6.16, 6.21, 6.22, 
  6.26.2, 6.36.5, 6.40.2, 6.51.3, 
  6.58, 6.59, 6.61, 6.73- 6.75, 
  6.87.6, 6.104, 6.113, 6.135.4, 
  6.135.5 
 penalty clauses 6.130, 6.133, 6.138, 6.139 
 precedent 6.38 
 reasonable expectation 6.9, 6.12, 6.57.4, 
  6.156.2 
 reasonableness 6.57.3 
 rectification 6.14, 6.16, 6.20.3, 6.73, 6.75, 
  6.83, 6.97, Section 6.20 
 subjective intent 6.16.1, 6.20.3, 6.73, 6.75, 
  6.76, 6.168 
 
Jurisdication Clauses 
 incorporation Section 3.8.5 
 surviving recission Section 1.4.3 
 
Late Payment of Commercial Debts 

(Interest) Act 1998 
 see Table of Legislation above 

Letter of Intent 
 generally   1.40-1.46, 4.12.14, 4.39.1, 
  5.102.1, 5.150 
Limit of Liability 
 And see Exclusion Clauses 
 interpretation 6.119 
 liquidated damages 6.125.4 
 notice 6.114 
 unfair contract terms 1.90 

Limitations Act 1980 
 see Table of Legislation above 

Liquidated Damages 
 penalty 5.286 
 prevention principle 5.277-5.290 

Local Democracy Economic Development 
and Construction Act 2009 

 see Table of Legislation above 
 
Meaning of Words 
 formation of contract 1.17, 1.78.2 
 interpretation Section 6.4.1, Section 6.4.2 

Misrepresentation 
 misrepresentation 1.97, 1.103 
 conduct 1.93 
 exclusion of liability 1.89.1 
 fact 1.94, 1.95, 1.98, 1.100 
 fraudulent 1.82, 1.89.2, 1.90, 1.101, 1.102 
 inducement 1.104,  
 intent 1.93, 1.94, 1.98.2, 1.100 
 law 1.94 
 non-fraudulent 1.82, 1.86, 1.87, 1.97 
 non-reliance clauses Section 1.4.4 
 opinion 1.90.6, 1.94, 1.98 
 reliance 1.95, 1.104 
 representations 1.79, 1.82, 1.94, 1.96, 
  1.97.2-1.97.6 
 rescission Section 1.4.2 
 silence 1.99 

Misrepresentation Act 1967 
 see Table of Legislation above 

Mistake 
 identity Section 1.3.2 
 language Section 6.8 
 mutual mistake Section 1.3.3 
 non est factum Section 1.3.1 
 unilateral mistake Section 1.3.4 
 rectification Section 6.20 
 rescission Section 1.4.2 
 
Non-Reliance Clauses 
 generally Section 1.4.4, 6.95 
 contractual estoppel 6.96 
 
Offer 
 generally  1.16, 1.17, 1.19, 1.20, 1.23, 
  1.63, 1.64, 1.158.2 

Onerous Clauses 
 arbitration 3.28, 3.32.1, 3.33.4 
 notice 3.11, 3.12, 3.14.1, 3.20 
 penalty 6.129.1, 6.29.2, 6.136.2 
 standard terms 3.19.3 
 
Parol Evidence 
 entire agreement clauses 1.161 
 extrinsic evidence 1.158-1.160 
 generally 1.157, 1.158, 2.16 

Past Consideration 
 generally 1.52-1.56 

Penalty Clauses 
 application 6.131, 6.132, 6.140 
 burden of proof 6.137 
 commercial justification 6.134-6.136 
 extension of time 6.141 
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Penalty Clauses (cont) 
 interpretation 6.130, 6.133, 6.138, 6.139 
 liquidated damages 5.286 
 mathematical approach 6.133 
 onerous clause 6.129.1, 6.29.2, 6.136.2 
 public policy 6.129 
 statutory rate of interest 5.212 
Performance 
 consideration 1.47, 1.48, 1.54 
 formation of contract 1.9-1.11, 1.24, 1.27 

Postal Rule 
 formation of contract 2.33 
Prevention Principle 
 alghussein 5.291-5.293, Section 6.5.7 
 causation 5.284, 5.285, 5.288, 5.289 
 generally 5.269, 5.270 
 non-impedance 5.271-5.276 
 prevention 5.277-5.290 

Printed Clauses 
 incorporation 3.20 
 interpretation 6.21.2, 6.24.5, 6.36, 6.39 
 notice 3.11, 3.12 

Private Dictionary Principle 
 extrinsic evidence 6.82-6.83, 6.87.7 

Punctuation 
 see Syntax 
 
Reasonable Endeavours 
 generally 4.12, 4.15.2 

Reasonableness 
 implied term 5.7, 5.9, 5.10.1, 5.11.1, 
  5.11.3 
 interpretation 6.57.3 

Recitals 
 deed 6.97 
 interpretation 6.32 

Rectification 
 admissible evidence 1.155, 6.155, 6.169, 
  6.170, 6.172 
 arbitration 6.156 
 burden of proof 6.164 
 common mistake 6.158-6.172 
 effect 6.149 
 extrinsic evidence 6.151 
 interpretation 6.14, 6.16, 6.20.3, 6.73, 6.75, 
  6.83, 6.97, Section 6.20 
 principles 6.148-6.155 
 unilateral mistake 6.173-6.180 

Reliance 
 misrepresentation 1.95, 1.104 

Representation 
 And see Statements 
 estoppel 1.89, Section 6.11, 6.101 
 meaning 1.97, 1.103 
 misrepresentation 1.79, 1.82, 1.94, 1.96, 
  1.97.2-1.97.6 
Rescission 
 bars 1.91-1.93 
 economic duress 1.84 
 misrepresentation 1.79-1.87 
 undue influence 1.84 

Resitutio in Integrum 
 generally 1.91 

Rules of Interpretation 
 see Canons of Construction 
 see Interpretation 
 
Sale of Goods Act 1979 
 see Table of Legislation above 

Scheme for Construction Contracts 
 see Table of Legislation above 

Silence 
 acceptance 1.17 
 misrepresentation 1.99 

Standard Forms 
 incorporation  

Statements 
 And see Representations 
 fact 1.94, 1.95, 1.98, 1.100 
 intention 1.36, 1.94 
 law 1.94 
 opinion 1.94, 1.98 

Statute of Frauds 1667 
 see Table of Legislation above 

Subject to Contract 
 generally 1.43.5, 1.43.7, 1.46.3, 2.36, 
  3.16.3, 4.14.8, 4.15.3 

Subsequent Conduct 
 interpretation Section 6.9.7 
 formation of contract 1.160 

Supply of Goods and Services Act 1982 
 And see Table of Legislation above 
Surplusage 
 interpretation 5.120, 6.44.2, 6.62, 6.64.2 
Syntax 
 interpretation 6.13.3, 6.20.4, 6.22.5, 
  6.28.2, 6.29, 6.30 
 
Technical Language 
 interpretation 6.25 
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Tender 
 generally 1.2.3, 1.19 
 tender contract 1.63-1.64 

Time at Large 
 generally 5.283.6, 5.289 

Trade Usage 
 see Custom and Usage  
 
Uncertainty 
 generally 1.10, 1.30, 1.35, 1.89.1, 1.41.1, 
  4.11-4.12, 4.14, 4.25 

Undue Influence 
 affirmation 1.124 
 admissible evidence 1.126, 1.127.2, 
  1.127.3, 1.127.5, 
  1.127.6, 1.131 
 burden of proof 1.127, 1.128, 1.130 
 construction practice 1.124 
 extrinsic evidence 1.126, 1.127.2, 1.127.3 
 generally 1.123-1.131 
 rescission 1.84 
 without prejudice rule 6.79 

Unfair Contract Terms Act 1977 
 see Table of Legislation above 

Unilateral Contracts 
 generally 1.47 

Unilateral Mistake 
 identity 1.69, 1.70 
 generally 1.76-1.78 

Ut res magis valeat quam pereat 
 generally 4.11, 6.54.1 
 
Valuable Consideration 
 deed 2.28 
 generally 1.51-1.56 

Void Transactions 
 generally 1.8 
 identity of parties Section 1.3.2, 
  Section 4.3.1 
 mistake Section 1.3 

Voidable Contracts 
 economic duress 1.55, Section 1.5 
 generally 1.8 
 misrepresentation.  Section 1.4 
 undue influence Section 1.6 
 
Without Prejudice Communications 
 admissible evidence Section 6.9.2 

Written Contracts 
 And see Parol Evidence 
 And see Subject to Contract 
 generally 1.14, 1.22, 1.160.1 
 condition precedent 1.43.5, 2.38 
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